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X(). 4()()S. 


r. S. oi* A. c‘X I\(‘l. Sadik IIolmks Fixlkv, A])pollant, 


vs. 

Fhank T. 11 inks, 1 )irector, c'cc. 


(I 


Supr(*in(‘ Foiirl of the District of Foliiin])ia. 

At Jjaw. 


Xo. 7244:}. 

Unuko Staiks nv A.mkuuw ex l\el. Sadik IIolmks Finj.ev, 

iVtitioiier, 

vs. 

(iKNKiLM. Flank 4'. 11 inks, Director ot* the Veterans' 

I)ur(‘au, l\(‘sj)oii(leiit. 

Fnitki) Stapks ok Amkioca, 

District o/ Dnlunihia, ss: 

l>(* it rem(‘inl)(*re(l, 44iat in th(‘ Sniireine ('onrt ot' the Dis¬ 
trict ot* (4)lnint)ia, at tin* (4ty ot' \Vashinji;ton, in said Dis¬ 
trict, at the times h(‘r(‘inat'ter nu‘ntioiU‘d, the following- 
pa])ers weie filed and ])roceediill's had, in the aliove-entitled 
cause, to wit: 
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Pt fifiim for a 11’/// of Maiu/dnms. 

Fik'il DereiiilKT 11 >12(5. 

In tin* Siiproino (’ourt of the District of (’olnml)ia. 

Daw. Xo. 724415. 


Unitki> States of 


.V.MEiocw ex Kol. Saiue Holmes Finley, 
Fctitioiicr, 


vs. 


(lENEEAL Fi:ank IIiNEs, DiiT'ctor of tln‘ \’ct(‘raiis* 

Dnrcau, J{t‘s|)oiulcnt. 

Your |)ctition(‘r icspirtfully iT‘})rt*sciits to this llonoral)lc 
(’oiirt that slu‘ is a citizen of the Fniti'd States, residing; 
in tin* District of Foluinhia, and has r(*sid(‘d in tin* Dis¬ 
trict of Foluinhia since Fehi-nary 11)24. Slie lih*s this peti¬ 
tion in her own riirht. 

2. 'riiat hei’ctoforc, \o wit, on tin* 2.‘5rd day of Mai’ch, 
11)17, your petitioin*!* was nniletl in tin* ImmuIs of inati’innniy 
with Harold Lanc(‘lot Finh‘V, and >he lived with the said 
Harold Lancelot Finl(*v until tin* date* of his death, which 
death occurr(*d on A|>ril 2d, 11)22, at tin* \Valt(‘r Ho(*d 
Hospital, in tin* District of ('olinnhia. 

15. 'rin* <h*ccas(*d, Harold Lanc(*lot Fink*y, was at the 
date* of his inariiaire an otlict*!* in the l’nit(*d Stat(*s Arinv, 
holdin^r tin* rank of S(*cond Li(*nt(*nant. 'rin*r(*aft(‘r he was 
advanced to tin* I'ank of Major, in the (^)narterniast(*r Forps 
of the Arinv, and aft(*r the close of tin* World War he con- 
tinned in tin* .Army with tin* rank of Faptain, 1m*! nt^ statioin*d 
at Fainp (irant, Illinois. 

4. 'riiat while s(*rvinn- in the Fnited States .\riny, 
2 he ap|»rn*d to the Hnr(*an (d’ War Disk Insurance, 
Division t>f Militarv and Xaval Insuranct*, 'r]T*asnrv 
Department, on. to wit, tin* 2nd day of F(*hrnary, IIHS, 
nn(k*r the provisions of tin* Act of FonLin*ss approV(*d ()c- 
tolH*r (), 11)17, for insnraiiec* ii])on ]\\^ life in the total sum 
of Ten thousand (.*^1 ().()()().()()) llollars, payahh* in tin* (*vi‘nt 
of total disahility to the insnr(*d, or in tin* event of death 
to his wife, your petitioner. 

And that tln*reafter thi*re was issued t«) him a ])olicy of 
insuranct* or certiticati* issued hv the War Disk Insurance 
Bureau of the Treasury Department, elTective as of Feb- 
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ruary 2ii(l, 1918, iiiulor t!: ' forms of wliicli tlio I^nitod States 
of America ])romise(l ami agreed to ]riv to tlie insured 
Harold Lancelot Fiidey in case of total disability the sum 
of Fifty-seven and oO/lOO ($ 07 .oO) Hollars ])er montli in 
montlily installnnmts, and in case of liis death, to ]iay to 
yonr ])etitioner the said sum of $7)7.00, until the full sum 
of Ten Thousand ($1 (),()()().()()) Dollars with the interest or 
accnmnlated earnin.i*:s, was so paid to the insni’ed or to yonr 
])etitioner in case of death, all in consideration of certain 
premiums or rates to he ])aid to the United States (lov- 
ernment hy the insured, and all of whicli were ])aid from 
the date of the issuance of said policy up to and includ- 
iiiiT A])ril 1, 1920. 

It was further agreed and nn<l(*rstood between the in- 
snrtMl ami tin* (iovenmnumt of tin* United States of America 
that no ])remiums weiv due oi’ ])ayahl(‘ by the insured or hy 
any other ])erson for him after the date when the insured 
should become pcMTuanently and totally disabled, or from 
the date of d(‘ath. 

Vonr petitiom*!’ says that tin* riuht and j)rivile,i>‘e was 
uiven to the (h*ceas(‘d insured to change or convert 
3 the form of insnraTice from tm-m, or monthly pay¬ 
ment insurance, to an (Midownumt or life ])olicy, and 
at the nMpiest of yonr ])(‘titioner, th(‘ insured did, dnrin<>; 
the month of March, 1920, rcMpu'st of the Director of the 
Ilnrean of War Risk Insurance to discontinue his term in- 
sni’ance for tin* ])in’])ose of applyini** to the Hni'ean for the 
(‘iidowment insurance*; hut, in fact, althou,i»h not at that 
tinu* known to thn* insured In* was siiiTerini;- with a mali.ij:- 
nant disease known to medical science as a cancer of the 
stomach, and was at that time in fact s(‘i-ionsly ill, which 
dis(‘as(* and condition the]’(‘aftei’ resnlt(‘d in his heinu; sent 
to the (lovernment Hospital at Camp Grant, Illinois, and 
thereafter ti’ansferi’cd from that hos])ital to the Walter 
!?(*(*(! General Hos])ital at Washington, 1). C., where he 
died as a result of this disease. 

7). Vonr petitioner says that after the certificate, the sub¬ 
ject of this controvei’sy, became effective and in full and 
binding force and effect, (V)ngress ])assed another Act 
fnrth(*r regulating and controlling and extending certain 
pow(‘rs, and further d(‘l(‘gating sp(‘cial ])owei\s with refer¬ 
ence* to the insurance issued hy tin* United States of Amer¬ 
ica, known as the War Risk Insurance, which Act was 
2—4GG8a 
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passed on, to wit, Aiii^ust 9, 1921, and entitled: “An Act 
to establish a Veterans’ Hureau and to improve the facilities 
and service of such Hureau and further to amend and 
modify the War Kisk Insurance Act.” 

In Section 1 of said Act as so amended, the act provides, 
amoni:: other tliinefs, thus: 

“Tin* ])owers and duties ])ertainin^ to the office of the 
I)ir(‘ctor of the Bur(*au of War Hisk Insurance now in the 
Treasury I)e])artment ai(* hereby transferred to the Direc¬ 
tor, subject to tin* ufcueral dirt‘ction of the I'resident, and 
the said otficc* of the l)ir(‘ctor of the Bureau of War 

4 Bisk Insurance is hereby abolished.” 

% 

Section 2 of said Act, ])rovides thus: 

“The director, subj(‘ct to the i*eiu‘ral direction of the 
l*resid(*nt, shall a<lininist(‘r, ex(‘cute, and enforce the ])ro- 
visions of this Act, and for that ])ur])()se shall have full 
power and authority to make ruh*s and regulations not in¬ 
consistent with tin* ])rovisions of this Act, which are neces¬ 
sary or apjjropriatt* to carry out its purposes and shall 
decide all <jUestions arisine: under this Act exce])t as other¬ 
wise provid(‘d herein.” 

Section (I of said Act, amone: other things, provides thus: 

“The director shall (‘stablish a central office in the Dis¬ 
trict of Columbia, and not more than fourteen regional 
otlices and such subotlices, not exceeding one hundred and 
forty in nuinlu*!*, witliin the territory of the United States 
and its outlying poss(‘ssions as may be dei‘med necessary 
bv him and in the b(‘st inter(‘sts of the work committed to 
the Vi‘t(‘i-ans’ Bureau and to carry out the purposes of this 
Act. Siu'h r(‘gional onic(‘s may, ])(‘nding final action by the 
director in case of ajjpeal, und(‘i’ such rules and regulations 
as may be j)rescrilu‘(l by tlu* director, exercise such powers 
for hearing complaints and for examining, rating, and 
awarding com])cnsation claims, granting medical, surgical, 
dental, and hosj»ital car(*, convalescent care, and necessary 
and reasonable after care, making insurance awards, grant- 
ing vocational training, and all other matters delegated to 
them by the director as could be ]HU’formed lawfully under 
this Act bv the central office. The suboffices shall have 
such powers as may be delegated to them by the director, 
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except to make eompens..'i(m and insurance awards and to 
^rant vocational training*. 

Section 7 of said Act provides: 

“The heneliciaries of the Bureau of War Kisk Insurance 
and the Kehahilitation Division of tlie Federal Board for 
Vocational Education shall hereafter he the heneliciaries of 
the Veterans' Bureau, and complete individual record of 
each heneliciary shall he kept hy the Veterans’ Bureau.” 

Section 1), among* oIIhm* things, provides: 

“In order to standardize the character of examination, 
medical care, treatment, hospitalization, dispensary, and 
convalescent care, nursing, vocational training, and such 

other services as mav he necessarv for heneliciaries under 

• » 

this Act, the director shall maintain an inspection 
0 service, with authority to examine all facilities and 
services utilized in carrying* out the j)nrpose of this 
Act, and for this j)nrpose, with the apj)roval of the Presi¬ 
dent, may utilize such other (iovernimmt or private agencies 
as may he deemed j)raeticahle and necessary.” 

Your j)etitioner states that C’olonel Charles B. Forhes 
was the duly (iualiti(‘d director of the Veterans’ Bureau 
under this Act during* th(‘ whole of the month of April, 1922, 
and for sonu* considerahle lime prior thereto and suhse- 
(pieiit thereto. And as such director. Colonel Charles li. 
Forhes in A})ril, 1922, acting* niuler the power and authority 
vested in him hy said Act, heard and considered the appli¬ 
cation of the insured. Captain Harold Lancelot Finley, for 
reinsurance, reinstatement, or for the payments due under 
the |)rovisions of the policy issued to him, effective as of 
Fehi'uary 2, 191S, hy reason of the fact that his i)ermanent 
and total disability was then shown to have been in existence 
prior to his recpiest for discontinnance of his certilicate 
dat(‘d February 2nd, and after a full, complete and 

d(*taih‘d investigation and consideration, the said director 
of the Veterans' Bui’ean, said Colonel Charles K. Forhes, 
fouml as a fact that the insured Captain Harold Lancelot 
Finley was at that time permanently and totally disabled, 
and hecam(‘ pei*manently and totally disabled on, to wit, 
the 1st day of December, 1919, which action and finding 
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of fact on tlic ])art of tlie said director of the Veterans’ 
r>urcaiL Voloncl (’liarlcs K. Forl)cs, was not reviewed or re¬ 
versed l)v anv action of the President of the United States, 
and the saiil action was and became final and etTective in 
April, as of the first day of December, 1919, 

6 and which action and findinirs of fact entitled the in- 

snrrd to tlie full secnritv and benefits under his cer- 

• 

tificat(* (»f insurance effective as of February 2nd, 1918. 

7. Vour ])etitioner further says that in accordance with 
said finding- of fa(*t and tlie action so taken by the director, 
tilt* insured was notified on the 14th day of A])ril, 1922, by 
auliioritv of the I)in*ctor, that be was entitled to the bene- 
fits and enioluni(*nts und(*r tin* provisions of his policy ef¬ 
fective February 2ntl, PUS, thus: 


File Xo. 1—File Xo. C. 


‘Wht*re Peneficiarv is the Insured c'c Totallv and Perman- 

» * 

entlv Disabled. 


Treasury Dt*i)artment, Dureau of War Kisk Insurance. 


Award to Beneficiary. 

Mr. llart>ld Lancelot Finlt‘y, C-()()(i3()9: 

You art* hert*by notified that as the ])erson to whom in- 
surani't* amountinii,- to $10,000 was issued by the United 
Slates under tin* Act of October (5, POT, you are entitled 
to ri‘ceivt* payments of insurance in monthly installments 
of I’dflv-Sevt‘n and oO 100 tltdlars from the 1st dav of De- 
ct*ni1)t‘r, P>Pf. 

Your ])rest‘nt ])hysical contlition warrants a ratin" of 
I'crmanent and total tlisability under the present schedule 
of ratings in force in the Bureau. 

In no evt‘nt, howev(*r. under existing*: law can this insur- 
aii't* be paid in any otht*r manner than by monthly pay- 
Xo linn]> sum ])aym(‘nts are ])ermitted in the case 
of })erinain*nt and total disability. 

Important Provision of the Act. 

S(*c. 2S. That whoev(*r shall obtain or receive any money, 
check, allotnu*nt, family allowance, com])ensation, or in¬ 
surance und(*r Article 11, HI, or IV of this Act, without be- 
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ing entitled thereto, witli intent to defraud tlie United States 
or any person in the military or naval forces of the United 
States, shall he punished by a line of not more than $2,000, 
or by imjirisonment for not more than one year, or both. 

If you should change your ])reseut address, the Com])en- 
satioii and Insurance Claims Division, Dureau of AVar Kisk 
Insurance, Washington, D. ( \ must he immediately notilied. 

“By authority of the Director. 

7 This 14th dav of April, 19*22. 

LKOX FBASEB, 

Assistant Director^ in charge of Compensa¬ 
tion and Insurance Claims Division, 
(Signed) By M. AV.’’ 

C. C. Form 528. 

(Kev. June, 1921.) 

(A true copy.) 

Your ]ietiti()nei*. says that the insured was ])aid the sums 
due him under the ])r()visions of said certilicate and said 
finding and awai'd by the Direndor Colonel Chaides 11. 
Forbes, from the 1st day of December, 1919, to the 50th day 
of April, 1922. 

Petitioner states that no other act or action of anv char- 
acter was taken by the Bureau of AVar Bisk Insurance or 
by any other ])erson, persons, department, or bureau, dur¬ 
ing the remainder of tlie life of said insured. 

8. Your iielitioner states that after the death of the in- 
suied she reciuved regularly each month thereafter the sum 
of Fifty-seven and 50/l()() ($57.50) Dollars in accordance 
with the terms of the policy and the lindings of fact by the 
Director, above pleaded and set forth, from the first day of 
May, 1922, to the Mist day of July, 192M. 

9. Your ])etitioner further says that the said Colonel 
Charles B. Forbes resigned the position of Director of the 
Veterans’ Bureau as of February 28, 192M, and that (len- 
eral Frank T. llines was ap])ointed Director of the AYd- 
orans’ Bureau in the jilace iind stead of the said Colonel 
Charles B. Forbes, taking his ollice Alarch 1st, 192M. 

That the Director is re(iuired to ])ay to the insured, or in 
the event of his death, to the beneficiary or ])erson entitled 
thereto, all j)ayments in accordance with the awards 

8 by the Director, and your petitioner states that Gen¬ 
eral Frank T. Hines declines and refuses to deliver 
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np and pay over to your petitthe payments due her in 
aeeordanee with the award made hv the Direetor Colonel 
Charles K. Forbes. 

10. Vonr ])(‘tition(*r states that when slu‘ failed to receive 

the cheek coverinir tin* ])ayment due her for the month of 

Anixnst, slu‘ (‘iidravored to colh*ct her check and has 

lH‘en (‘iideavorinii: from said dat(‘ until the ])resent time so 

to do. Sh(* was advisiMl that slu‘ was recpiired to take the 

matter up with the l>nr(‘an before em]iloyini^ counsel or 

befon* she could jirocecMl in tin* F(*deral (V)nrts, and that in 

pursuance* of said advice* she* did have the matter u]) with 

the* Ibirean, and tlu‘reaft(*r with the American Leirion who 

acte*<l for hi*r on the* matte*r, anel it was ne)t until, to wit, .May 

lb‘Jb, that the I)ir(‘cto]’ linallv anel eh*tinite*lv declined anel re- 

fused te» pay to your ]u*titienK*r the* payments to which she 

was entitle*el or any othi*r payme‘nts. 'fhat since then, anel 

;ift(*r saiel final re*fnsal anel re‘J(‘ctie)n, she hael further con- 

fe*renc(*s with the* .Xme'i'ican Le‘uie»n, but she* is ne)w aelviseel 

anel infe)rme*el that Directen* (leaieral Frank 'f. Hines has 

de*tinite*ly anel pe>sitive*ly re*fnse‘el te) pay e)V(*r te) her the sums 

e>f me»n<*y due* he*r niieh r saiel award, anel, the*rt*fe)re, she* is 

aelviseel that he*r emlv i-e*me*elv is bv a Writ eef .Mandamus 

• • • 

issne*el enit eef tliis llenieerable ('enirt. 

"rhe*]*efe»re*, the* ])i*e‘inise‘S ce)nsiele*re*el, ])(*titieniei’ prays: 

1. That a writ eef .Manelamus mav issue eiiit eif this Hon- 
eerabh* (’enirt elire‘e‘te‘el tee the* Iu'spenieleiit re‘ejnirinu: him te) 

a]>pe*ar in this Ceeiii’t anel answe*r this ])etitie)n and 
0 siieiw e-aiise*, if any he* has, why the Writ e)f .Manelamus 
shenilel ne)t be issne‘el aiiainst him re*einirin.u: him tee 
pay te) ye)ur pe*titie)ne*r the* sum e)f Fifty-se*ve*n anel bO/lOO 
(jf^bT.bO) I)e)llars pe*r nie)nth, the* ameeiint e)f the* awarel lixe‘el 
anel ele*te*rmine‘el by Ce)le)ne*l Charles K. Feerbes, in .\])ril, 

2. .\nel that yeenr petitieener may have such e)ther, furthe*r 
anel ire*ne*ral re‘lie‘f as in the ])remise*s she* may be founel to 
be e*ntitle‘el te), anel as te) the* (\)urt may seem just anel ])ro])er 
he*rein. 

SADIF HOL.MFS FIXLF.Y, 

Petitioner. 

W. (IWVXX HAHDIXHH, 

SOUTH TIH.MHLF. Jk., 

Attinnejfs for Petitioner. 
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District of Columbia, >>’: 

Sadie Holmes Finlev beim? first diilv sworn on oath de- 
poses and says that slie has read the above and foregoiii" 
petition for Writ of Mandamus by her subscribed, and 
knows tlie contents tliereof; tliat tlie matters and things 
therein alle,i»:ed of her own knowledge are true, and tliose 
stated upon information and belief she verily believes to be 
true. 

SADIE HOLMES FTXLEY. 

Subscribed and sworn to before me, a Notary Public, in 
and for the District of Columbia, this 15th day of Decem¬ 
ber, A. D. 1920. 

[notarial SEAL.I EVA W. SA^rPSON, 

Xotarj/ Public. 

10 Rule to SJmiv Cause. 

Filed December 18, 1926. 


l'])on consideration of the ])etition in the above entitled 
cause, it is by the (’oni't this ISth dav of December, A. D. 
1926 

Ordered, That the said res])ondent show cause before this 
(^onrt on Friday, January 7th, 1927, at ten o’clock A. ]\I., 
or as soon thereafter as counsel can be heard, if any he 
has, why a Writ of Mandamus should not be issued a,<»ainst 
him, iTMinirini*' him to pay to said ])etitioner the installments 
due n])(ni the insui’ance policy issued by the United States 
on the life of Harold Lancelot Finlev. 

Provided a copy of this rule be served on said respond¬ 
ent not later than the 22d day of December 1926. 

Bv the Court. 

WALTER I. ^^cCOY, 

Chief Justice. 

MarshaVs Return. 

Served a copy of the within rule on Gen. Frank T. Hines 
Dir. of Vet. Bureau Dec. 20, 1926 ]iersonallv: 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia, 

, By W. J. ROBERTS, 

Deputy U. S. Marshal. 
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11 Iietuni to Itulr to Show ('(iu.'<r and Answer to Petition 

fitr Writ of Mandamus. 

Failed January 28, 1027. 


Xow comes the defendant, P^rank T. Hines, Director of 
tlie United States Vet (‘runs ’ Dnreau, now and at all times 
saviiiii: and reserving: to himself all exceptions to the im])er- 
fections, uncertainti(‘s and ihdVcts in the petition for writ 
of mandamus filed heredn, and reservinu: unto himself the 
henelit of the lack of jurisdiction of the (’ourt aiipearinu: 
on the face of said petition, to ufrant the relief prayed for 
and till* lack of Jurisdiction of the Uoiirt to direct him to 
]»erform the act in question, and r(‘lyim'- iqion the same as 
if demurrer could have l)e(*n specifically interposed, for re¬ 
turn to the rule to show cause and for answer to said ])e- 
tion, or so much ihereof as is material, says: 

2, d and 4. K(*spondent admits the alleirations of Ihira- 
uraphs Two, Three and P\>ur of said ])etition, exce])t re¬ 
spondent denii's that Harold Lanci‘lot Finley, duriiiir tin* 
month of March, lh2d, or at any othei* time, requested the 
Director of the ]>ureau of War Kisk Insurance, to discon¬ 
tinue his $10,000 War Kisk Term Insurance contract for the 
puiqiosi* of ajipiyinir to the Biir(‘au for the i*ndowm(‘nt in- 
snrani'e, and exc(‘pt res])<md(‘nt further d(*nii‘s that Harold 
Lancelot Finley was In fact snfferin.i*’ from a mali.irnant dis- 
i‘ase known to nu*dical scienci* as cancer of the stomach in 
March, 1020. 

Further answerini;- Parairra])h Four of said ])etition, re¬ 
spondent says that the said Harold Lanc(‘lot Finley on 
March 10, l!t20, duly canci*lled his said $10,000 War 
12 IHsk 'rerm Insurance in the followinu: laniruaur: 

“'riie tu'ovisions of the Act of Uonv:ress, approved 
October 0, 1017, so far as it relat(‘s to insurance, have been 
ex]>lained to me, and 1 understand my riichts and privilei^es 
under tin* Act, but I desire to cancel mv AVar Kisk Insur- 
ance: amount of oi-iLiinal application $10,000, effective 
Octobm* 1, 1!M7. 1 )(‘neticiarv desii;nat(‘d on ajiplication for 

insurance ‘Wife’ 

5. Answerinu- ])ara,ii]aph P^ive, res])ondent says that with 
the exception of the last iiarairraph thereof, said para- 
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graph consists of excerpts from Acts of Congress, which 
have been either altered, amended, re])ealed or brought for¬ 
ward and reenacted in the World War Veterans’ Act of 
11)24, as amended, and therefore being matters of law, he is 
not required to answer the same. 

Answering the last paragraph of jniragraph Five, re¬ 
spondent admits that Charles K. Forbes was the duly quali- 
lied director of the United States Veterans’ Bureau during 
the whole of the month of April, 1922, and for some time 
|)rior and subsequent thereto; respondent admits that the 
said (diaries K. Forbes in April, 1922, hoard and considered 
the application of the said Harold Lancelot Finley for pay¬ 
ments due undcu* the pi’ovisions of tlu* contract of insurance 
entered into between him and the United States on 
Februarv 2, 1918, bv reason of the fact that the said Harold 
Lancelot Finley clainu‘d that liis then total and permanent 
disability was shown to have been in existence prior to the 
(*anc(‘llation of his insurance' contract on .March lb, 1920; 
respondent denies that a full, comjih'te and detailed investi¬ 
gation and consideration was made by the then Director of 
the United States Veti'rans’ P>ureau, the said (diaries R. 

Forbes, but avers tlu' fact to be that through a mani- 
13 fest error on the face' of the ])roceeerings then ])enel- 
ing be'feire' the said (diaries R. Feirbe's, anel without 
suflie'ie'iit e‘vide'ne*e' e)f the' oxiste'ne*e of total anel permanent 
elisability, as of Devemhe'r 1, 1919, the said (^harles R. 
Feirbe's diel allow the claim of total and ])ermanent elisability 
from that elate. 

Respondent further avers that on December 18, 1921, the 
saiel Harold Lancelot Finh'y aiiplied for reinstateme'iit of 
his saiel $10,000 War Risk d'erm insurance; that he was at 
that time a patient at Walter Re'e^d He)S])ital suffe'ring from 
e'are'iimma anel the Unitc'd State's Ve'te'rans’ Bureau ele- 
e'liiu'el te) re'instate' his said War Risk Insurance feir the 
re'ason that he was then pe'rmanently anel totally elisableel; 
that after the a])plication of the said Harolel Lancelot 
Finley for reinstatement of said insurance was rejecteMl by 
the United States Ve'terans’ Bureau, an effort was then 
made' in his be'half te) e)btain a rating of ])ermane'nt anel total 
disability ])rior to the elate of the cancellation of his insur¬ 
ance contract, mentioned in paragraph P^our of this answer. 
Oil April 3, 1922, his claim was before the Central Ofhee 
Board of Review when a rating of total and permanent dis- 
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ability was given him as ol' and ^‘lom Sej)teml>er 20, 1021; 
that this rating was then api)roved by the (Central Office 
Board of Ajipeals, but tlirec* days after said approval there 
was ins(‘rt(*d in the til(‘s of the United States Veterans’ 
Bureau, the following inennn*anduin: 

“Records in tile prove* hy allidavits unmistakably that 
(’aptain Finley was incapacitated by reason of a ilis- 
ability which in the advanced state was diagnosed as 
carcinoma of stomach. It would not he presumptuous to 
date P. iV T. from l)(‘eeml)er 1, 1010, .M. F. \V. OK. 11. L. M. 
4/7/22, OK, U. R. F.” 

Respondent av(‘rs that it was on the* aljove quot(‘d 
14 memorandum alone, <‘ntin‘lv insullieie*!!! in law and 
fact, that a rating of total and perman(‘nt disability 
was award(‘d the said Harold Lanc(*lot Finley on April 14, 
1022, as of De'cemhi*]- 1, PM!), by the then .Assistant Direc¬ 
tor of tin* rnit(*d Stales V(*terans' Bui’eau, Ij(*on Fraser; 
that in all .'f2,r).‘{0.(H) wa-; paid und(‘r said award of insurance*, 
part to the* saiel Harold Lane(*lot Finh‘y before* his de‘at!i on 
.April 2b, P>22, and the* r(*mainele*r to his wiele>w, the* peti- 
tie)ner he*re*in, subse*ejue*nt to his ele*atli. 

Re*sponde*nt aelmits that the* liinling e)f the* said (’harles 
R. Fe)rbe*s was not re*vie*we*el e>r re‘Ve*rse*el by the* Pre*siele‘nt 
of the Unite*el State*s, but eh*nie‘s that the* said tineling be¬ 
came tinal and e*ffe‘etive* in .April, 1!>22, as of the lirst elay 
of I)e*e*e*mbe*r, lOPt, fen* the* I’e'ason he*i’e*tofe)re* nu‘ntie»neel anel 
for reasons which ai*e he*i'e*afte*r se*t out. 

7 anel S. Re*sponele*nt admits tin* alle*gations of Para- 
gra])hs Se‘ve*n and Faght of the* pe*tition tile*el ln*i-e*in. 

Respeunlent admits that the* said (Mia]’le*s R. Fen-be*s 
resigne*el the* ])ositi(Ui of l)ire*etor of tin* Unite*el State*s 
A'eterans' Bure*au on Fe*bruai*y 2S, 102.‘>, anel that the 
])resent res])onde*nt was a])])ointe*el Dire*ctor e)f the* saiel 
Bure*au e)n .March 1, P>2d. The responelent aelmits that he 
eleH*line*s to pay to i)e*titie)ne*r any furthe*r installme*nts iineler 
the ATar Risk Insurance* e*e)ntraet inve)lve*el herein. 

Res])e)nelent is advise*el that the othe*r alk'gations ce)n- 
taine*el in Paragra]>h Xine are nn‘re eone*lusie)ns of law te) 
which no answer is ne*e*essary. 

10. Responelent aelmits the allegations of Paragraph 
Ten. 


FRANK T. HINES, DIRECTOR, ETC. 


15 Answering s:i’J j)c‘titi()n further respondent 

avers: 

(a) That the award of War Hisk Insurance made by his 
predecessor in oHice was unjust aiid unfair to the interests 
of the United States (lovei-iimeiit and tliat same was based 
on manifest error in law and in fact on the part of the said 
Uharles K. Forbes. 

(/>) That the decision of r(‘spondent to discontinue 
further payments of insnranci* on July dl, l!)2d, was based 
(Ui newly discovered material (‘vidence, which was pre¬ 
sented to r(‘spondent and which (‘vidmice convinced res])on- 
dent that to continiU‘ jiayments nia(h‘ nnd(*r the award of Ids 
jiredecessoi* in oflice would constitute* a fraud (Ui the United 
States (iovernnu‘nt for that the* insuri‘d’s armv mc'dical 
r(‘cord showed iliat from Septemb(‘r ‘Jo to Sei^tember 30, 
1918, he had ])een ti'eated foi* inllu(‘nza; that from Septem¬ 
ber JO to ()ctob(‘r 11, 19J1, he had Ikm'Ii tr(‘ated for ulcer of 
the stomach; that on (Ictober Ki. l!tJl, Ik* was admitt(*d as 
a palii'iit t(> Wa!t(*i‘ Ib'ed Hospital, locat(*d in this city, 
wIm'I'c* the diagnosis was changed to carcinoma, the cardiac 
(*nd of the* stomach, and that tin* true condition of insured 
was not disclosed until an ()p(‘ration was |>erfornu*d on him 
on Xovember S, IJtJl. The insni'(‘d was actually on active 
dntv at tin* tinu* Ik* canc(*lled his insurance on March 10, 
19J0, and re'inaiiK-d actually on active duty until S(*pl(*mber 
J9, 19J1, one y(*ar and six months after the* conc(*llation of 
his said insurance conti'act; the* only exidenci* in the* lile 

which would t(*nd to show that the* disabilitv of carcinoma of 

« 

till* stomach (‘xisted prioi- to September JO, 19J1, ari* some 
allidavits which W(*re more* or h*ss g(*neral and wholly want¬ 
ing in m(*di(*al facts to warrant an opiidon that the dis¬ 
ability did (*xist in 1919, and granting that a dis- 
10 ability did exist in 1919, tin* fact remains that the 
insur(*d continiK*d in active* military duty until Sej)- 
temlK*r JO, 19J1, and was abh* to and did follow a substan¬ 
tially gainful occupation from March 10, ItlJO, to Se})tem- 
ber JO, 19J1. The additional (*vid(*nc(* secui’(*d by the re¬ 
spondent for the revi(‘W of this case* alse) e*e)nsists of the 
allielavits anel stateme'iits e)f nu*etie*al e*xpe*rts anel the clinical 
i-e*ce)rels e)f the statie)n he)spital at Uamp (Jrant, Illinois, 
she>wing his aelmission te) the said he)S])ital September 1921, 
anel the histe)ry of his previe)us illness in September, 1920, 
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(r) A dispute liavinir arisen li : ‘in as to tlie (jiiestioii of 
the lH‘<i:innin,u: of tlu* permanent and total disability of the 
deceased, petitioner has a ]»lain, eomph'te and ade(|nate 
romcdv at law hv lilini; suit on said insni-an(*e contract and 
tJjat accordiiiirly mandamns is not tlu‘ ]»roper re!n(‘dy. 

Wherefore, havinu- fnlly answ(‘red. defendant prays that 
the rnh* be disciiarucd and the petition dismissed. 

FKAXK T. IllXKS. 

Dimtor (if fli(‘ United Shift s Ih ferniis^ Bureau. 

PKYTOX (JOKDOX, 

Unified States Attarueif. 

LKi) A. WOVKK, 

Assistant United States Attarnefi. 

Attarniafs far Jtefendant. 

WM. WOT.FF SMITH, 

(iem'rat UtninseJ United States I'di'rans' Bureau, 

joiix M. (;khk(;f, 

Attarneif U. S. ]h terans' Bureau, 

Of Counsel. 
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Dismic r OK (^'oLi’MiiiA, Ta irit: 


1, Frank 'V. l!in(‘s, on (nilh d(‘pose and say that I am 
Director of tin* Fnited States Vetei'aiis’ l)Ur(‘aii, that I 
have read the for(‘uoinir and annexed retnim to mb* and 

V i 

answer to petition by me snbseribed and know the contents 
thereof; that the ma1t(‘rs and thin.iLis slated tln‘i’ein 1 V(‘i-ily 
believe to be true. 

FKAXK T. IIIXFS. 

Subscrib(‘d and sworn lo bef(H*e iin* this *J7th day of .lann- 
arv, A. D. 1!)27. 

Inotakial si al.I matilda DF.DF.KFK. 

Notaru BuJdie, I). (\ 

Beinurrer ta Ansu'er. 


Fih‘d February 2, 1927. 

*••••** 

('omes now the petitioner by her attorneys of record in 
said cause and ilemnrs to the return of the r(‘spondent and 
the answer to the petition for a writ of mandamns in said 
cause, and for grounds of said demurrer states thus: 
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(1) That ill and by tlio }n*ovisions and allegations of said 
ans\v(‘r tin* res])()nd(‘nt has sought to justify his action by 
claiming the right to review, consid(*r and change the rul¬ 
ings of a fornuM’ Director of the Veterans’ Bureau, while 
at the same time admitting that tin* said foi-mer Director 
was in fact the Director of the Bureau and did in fact do 
th(‘ things in the course of business within the provisions 
of the law as ])r(‘S(*ribing his duties, and without 
fraud. 

18 (2) That the respondent in and by his answer 

nn(h*rtakes to support his position in reversing, up¬ 
setting or changing tin* ruling of his predecessor in office 
on this insurance claim bv alleging n(‘wlv discoviu’cd evi- 
deuce without in any wise* setting forth the evidence which 
it is claimed wa^ not b(‘fore the* former Director, nor that it 
was not in exisU‘nc(‘ and availabh* to the former Director. 

(d) ddiat the r(‘spond(‘nt nndt‘rtakes to justify his act in 
overruling, r(‘versing or changing the riiling of his prede¬ 
cessor in office on n(‘wlv discoveu’ed evidimce when in fact 
such newlv discov(‘r(‘d evidence as is s(‘l forth is not in 
itself siilficicnit to entith* the ])arty at law to a new trial, 
and, therefore \\onld not at law be siitlicient to entitle the 
respondent to revise tin* action of his predecessor in office 
there being no fraud of any character alleged or claimed. 

(4) That the rc'spomhoit in and by said answ(‘r is at- 
tempting to jnslifv his ])osition in refusing to carry out the 
tindings and rulings of his ]iredec(‘ssor in office by alleging 
that his action in so doing was based upon newly discovered 
material evid(‘nc(‘. wlien^as in fact the answer itself shows 
that all of the evidemee which he now claims was newlv dis- 
covered was known to the OoverniiKMit of the United States 
and available to his ])red(‘cessor in office on November 8, 
1921, and the action of his ])redeceRsor in office which he 
now seks to overthrow and ignore was not taken until April 


(5) And foi- other and sufficient reasons as shown by the 
face of the answer itself. 

W. GWYXN GARDINER, 

S. T., 

SOUTH TRIABLE, Jr., 

Attorneys for Petitioner. 
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IJ) To Hon. Povtoii (lonloii, Tiiitod States Attorney; 

flon. Leo Hover, Assistant Tnited States At¬ 
torney, and (i (leneral Lounsel Veterans’ Bureau: 

Take notice that tlu* I)enmrr(‘r in tlie above entitled cause 
this day bled will lx* Tor hearing: before Mr. C’bief Justice 
McC’oy, on Fiiday next, February 4tb, 1!>*J7, at Id o'clock 
A. !M., or as soon thereafter as counsel can be heard. 

W. (iWVXX (JAHDIXKH. 

S. T. 

SOUTH TIHMBLF, Jh. 

Xotice ac(‘ei)ted. 

FFVTOX HOHDOX, 

LFO A. L’OVFJL 

Aitffs. for UvsiKnuJrtA. 


M(OHftraiKhnn Op'niion, 


Filed May 11, 11)27. 


This is a petition for a writ of niandainus to compel the 
J)ircctor of ibc Veterans' l>un‘au to ])ay to petitiomu* the 
amounts claimed to be due her under a contract of War 
L’isk Insuraiu'e. 

J’b(‘ (K^i^loner cbiims to be the beneliciary under the 
policy. She alle.ucs that umhu- a ruline: of a previous Di¬ 
rector of the Veterans’ liuivau her husband who was in¬ 
sured receivi'd payments under the policy and that after bis 
death tlu* j>aym(*nts were continu(‘d for a while and then 
stopped because tlu‘ present l>ir(‘ctor «let(*rmined that the 
rulinj^ of bis predecessor was wroiii^ on the law and on the 
facts and claimed further that newlv discovered evi- 
2(1 deuce demonstrated that the ruliiii!: of bis ])redecessor 
if adhered to would result in a fraud upon the United 


States. 

Both parties have arirued on the (jiiestion of the ])ower 
of the ]»r(‘seut Director to cbani^e the rulinij: as above stated 
the petitioner contending: that there is no such power and 
that not bine: remains to be done but the performance of a 
ministerial duty, that is to say, the duty to i)ay the install¬ 
ments providecl for in the contract of insurance. The Di¬ 
rector takes the o]>posite view. The Director contends fur- 
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thcr that the ease is one ft)!* trial before a jury and the 
court is of I lie opinion tliat such contention is sound. 

Section ID of tlie World War Veterans’ Act was amended 
by the Act of March 4, IDl’;') (4.‘> St at. l.*>02) so as to read in 
]»art as follows: 

'*Sec. ID. In the event of disaicreeinent as to claim under 
a contract of insurance between the Bureau and any ])er- 
son or persons claimiii”: thereunder an action on the claim 
may be broui'lit against the rnited States either in the 
Supreme Court of the District of Columbia or in the Dis¬ 
trict Court of the United States in and for the district in 
which such persons or any one of them resides, and juris¬ 
diction is h(‘reby conferred upon such courts to hear and 
determine all such controversies. The procedure in such 
suits shall be the sanu‘ as that provid(‘d in sections 5 and G 
of the .\cl entitled ‘An Act to provide for the brin^in^ of 
suits against tin* (Jovm'imumt of the United States,’ ap¬ 
proved March .‘b 1SS7 and s(‘(*tion 10 thereof insofar as ap¬ 
plicable. " * *” 

The A<*t lis so anuMuhnl was passed upon in Whitney v. 
Unite<l States, S h\‘d. (2d) 47(5 ((b (b A. Dth (br.) and 
lla<*ker v. l^iited Stat(‘s, 1(5 Fed. {2d) 702 (Cb (b A. bth 
Cir.). In both those* cases it was held that in case of dis- 
ai»:reemc*nt bctwe(‘n the* I>ui‘(*au and any person claimin^i^ 
under a conii’acd of insuran(*e the claim must be tried be¬ 
fore i\ jury. The Hacker Case expr(‘ssly disapproved 
21 of a contrary rulini;’ in All(‘n v. United States, 10 
Fed. C2d) S07, madi* by a District Court in the same 
('ircuit. In .Von*is vs. Forbes, ol App. D. (b 248 (278 Fed. 
.‘{.*51) tlu‘ Court of .\]»iu‘als i'iiUhI under the Act of May 20, 
1D18, S(‘(‘tion 1 (40 Stat. .b.").")) which provided that in the 
event of disa,iir(‘ements as to claims under contracts of in¬ 
surance an action miuiit be brouirht aii,‘ainst tlu* United 
States that mandamus would not lie* to (*ompel payment of 
a claim under a policy. 44i(‘ court said that the relator 
could not d(‘ny that he was a beneliciary for that was the 
basis on whi('li he ask(‘d r(‘lief, and conseciuently that the 
statute api)lied and b(‘caiise it provided a remedy that 
remedy was exclusive. Delator seeks to distinguish that 
case from the one now bein.u: considered but the court is un¬ 
able to distinj»uish it so far as concerns the (luestion of law 
involved. 
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The rule to show (*ause is (lis(*lu’:*'’(‘(l and the petition dis¬ 
missed on the i^round above stated hut not on tlie merits. 

W ALTKK I. Mc(H)V, 

(lilrf J iist icc. 

May —, VJ'27. 


‘)*) 


Supi’eme (’ourt of the District of Dolumhia. 


FridaV. .Mav ‘JOtli, 

• * ” 

Session resumed ))ursuaut to adjournment, lion. Walter 
I. MeC’oy, Fhiel’ dustiee, presidin.ir. 


This cause (*ame on to lu* heard upon the petition, rule to 
sliow <*ause, answer to laih* and p(*tition and the demurrer 
to saiil answer and after the same is argued on behalf of the 
parties by their respectiv(* attorneys of record, it is ordered 
that said demurrtu* lu*, and tin* same is hereby overruled. 
Thereupon, petitioner elects to stand u])on her demurrer 
and judirment is ordered. Wherefore, it is considered that 
the rule to show cause i>e, and the same is herel)v disehan^ed 
and the t>etitiou dismissed, and that respondent recover of 
petitioner his costs of defense to be taxed by the clerk and 
have execution thereof. 

From the for(‘^oinir jud^iuent, the petitioner by her at¬ 
torneys of record, in open court, note an appeal to the Court 
of Appeals; whereu])on, the maximum of an undertaking 
for costs is hereby lixed in the sum of One Hundred Dollars, 
with leave to deposit the sum of Fifty Dollars with the 
clerk, in lieu thereof. 
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Assifiinnoits o/ Errar. 


Filed June 1, 1927. 

1. The Court committed error in discharging the Rule 
to Show Cause and dismissing the Petition for a Writ of 
^fandamus. 

2. The Court committed error in holding that the Re¬ 
lator’s rights could only be maintained as provided by Sec¬ 
tion 19 of the World War Veterans’ Act of Congress as 
amended by the Act of Congress of March 4th, 1925, (43 
Stat. 1302)*. 


FRANK T. HINKS, DIRFCTOR, LTC. 
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o. The C’ourt coininitliMl (‘rror in lioldiiij*' that the iie- 
lator liad a plain, adiMpiate and complete remedy at law. 

4. The (’oiirt coniinitted error in holding; that the ])resent 
Director ot* the X’eterans’ Dnrean conld in the absence ot* 
fraud or newly discovered evidence override and set aside 
or iii:nor(‘ an award inadi* under a war risk insurance con¬ 
tract based on a lindinn* ot‘ facts made by his predecessor 
in ollice. 

5. 'rh(‘ Court conmiittiMl in'ror in holdin.i*‘ that the pay¬ 
ments of the installments by th(‘ |»resent Director of the 
Wderans’ lini’can under an award on an insurance contract 
made by his pri‘(h‘cessor in oHice and not haviiii*- been im- 
peachetl was not a |>lain ministerial diitv. 

W. (IWVXX’CJAKDIXMK, 

S 4^ 

SOTTll TRIMBJ.E, Jr., 

Attiirtu’iis f(tr Pvtitloncr, 

24 mu o/ licettvd. 

Fil(‘d June 1, 1927. 


'I'o l^raiik Cnnniniiham, Ks<i., 

Clerk Snprmne Court of the District of Columbia. 

Von will ph‘ase })rcj)arc the following* as the record on 
app(‘al in tin* above entitled cause. 

1. Detition for Writ of .Mandamus. 

2. Hide to Show Cause. 

J. R(*tnrn to l\idc to Show Cansi* and Answer to IVdi- 
lion foi* Writ (d* .Mandamus. 

4. 1 )enmi ri*r !(► .\nswci*. 

7>. .Memo, of .Mr. Chief Justice .Met’oy. 

(J. ()i*dcr of the Court ovio’rnling* Demurrin*, discharg¬ 
ing Ride to Show Cause and Dismissing IVdition. 

7. Xoling of .\j)pcal in Open Court and Fi.xing J>ond. 

5. .Memo. .Appi'oving l>ond and Filing of Bond. 

9. .Assignnumts of Frroi*. 

10. 'rids Designation. 

W. (iWVXX(JARl)IXFR, 

ST., 

SOUTH TRIMBLE, Jr., 

Attorncijs for Petitioner. 
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Service of this Desi^nialioii of liecord and Assigmiieiils 
of Krror accepted tliis 1st dav of dune, A. D., 1027. 

CllAKLKS B. AU HHAV, 

('hirf (Irrlc /.V. Att'/f's Ofjin , 

Attoninj for Rcspinulcnt. 
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Mvmonuol um. 


June 7, 1027.—rndiuMakin^ on apiieal (costs) aiiproved 
and liled. 
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Sn])rcinc (’ourt of tin* District of (\>luinl)ia. 


United States of A.mehica, 

District itj Dohioihia, ss: 

I, Frank F. Uininin.i;liaiii, FU*rk of tlie SupriMiie Uourt of 
the District of Uolninl)ia, licriJ)}' certify tin* foregoing pages 
nuinhered from 1 to 25, IxUh inclusive, to he a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein tiled, copy of which is made jiart of this 
transcript, in cause Xo. 72445 at Law, wherein United 
States of America cx rrl Sadit* Holmes Finlev is Petitioner 
and (uMuu'al Frank 4'. Hines, Director of the V(‘terans’ 
Bureau is Defendant, as tin* same remains upon the lih‘s 
and of record in said Uourt. 

In testimonv wlnu’cof, 1 heriumto suhscrihe mv name and 
aflix the seal of said Uoui’t, at the Uity of Washington, in 
saiil District, this 27th day of (tetohm*, 11)27. 

[Seal Suprenu* Uourt of the District of Uolumhia.j 

FKAXK F. (I'XXIXHHA.M, 

U/crA‘. 

Fndorsed on cover: District of Uolumhia Supreme (V)urt. 
Xo. 4()()S. S. of A. ex rel. Sadie Holmes Finley, appel¬ 
lant, vs. Frank T. Hines, Director, &c. (’ourt of Apjx'als, 
District of Uolumhia. Filed Xov. 14, 1027. Henry W. 
Hodges, clerk. 
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